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"The- question mvolved is, as counsel for appellants admits,
identical ‘with that whxch has ]ust ‘béen. decided in the fore-
'going case; No. 113, ané for the reasons therein stated the :

- "judgment of the Circuit Court i is:
Affirmed.

r

UGHBANKS v. ARMSTRONG WARDEN OF THE MICHI-
GAN STATE PRISON

Y ERROR TO 'I‘BE BUPBEME OOURT OF 'I'HE STATE OF MICHIGAN.
' No. 488.. Submitwd Ja.nuary 20, 1908 —Deeided February 24, 1808,

'I'he mdemrmmate sentence law of chhlgan of 1903 a8, construed and
sustained according to its own constitution, by the hlghest court of that
_,State, does not violate any provision of the Federal Cohstitution. It is

" of & character similar to, the Illinois act, sustained by this- court. in Dreyer

- v. Illinois, 187 U. 8. 71.

When a subsequently enacted criminal mv is more drastw than, the exnst-
- . ing law which in terms is repealed thereby, the claim that it is éz post facto

".'as to one<imprisoned under the former law and: therefore void; and that

_-the earlier law being repealed he cannot be held thereunder, has no force’
in this court where the state court hds 'held that the later law does not'
repéal the earlier law. as to those sentenced thereunder: In such a case

.~ this court follows the construction of the state court,

The Sixth and. Eighth Amendments to the' Federal Constxtutlon do not
"limit.the power of the State.

The Fourteenth Amendment to t.he Federal Constltutlon does not- ‘lmiit
. the power of the Staté in dealmg with crime committed within its own’
borders or with the pumshment thereof. But a State ‘must hot deprive

B} pamcular persons or classes'of persons of equal and mpamal justice.

This court follows the construction’ of an mdetermmate sentence law by

" “the hightest court of the State, to the effect that whére the maximum
" term of nmpnsonment for a grime has been fixed by statute & maximim
term fixed: by the court of a shorter penod is simply void. _

‘The granting of favors by a State to criminals in- its prisons.is entlrely 8

" matter of policy to be- determined by thé legislature, which may- attach,

* thereto such. condmons 88 it sees fit, and where it places the gmntmg
" of siich favors in the diseretion. of- an executive oﬂicer it is not bound to
give the convict applymg themfor a.hearing. .

The . provision in tbe‘h\determinate 1aw- of Michigan of 1903, exceptmg
o pnsdhers -twice sentepced before from the privilege .of parole, extended .
m _the dlscretxon of the Executive to pnsoners after the expxratxon of
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_vaeir minimum sentence, does not deprive convicts of the excepted class
Of their liberty without due process of law, or deny to them the equal
prowctmn of the laws,

TH18 writ of error brings up a judgment of the Supreme Court -
of Michigan, denying the application of the plaintiff in error
for a writ of habeas corpus, to inquire into the cause of his de-
tention in, and to obtain his ‘discharge from, the state prison
‘at Jackson.

It appears from the record that on the seventeenth of Mar n,”
1904, the plamtlff in error was proceeded against in the ir-
cuit Court for the county of Washtenaw, in the State of Michi-
gan, on an information filed by the prosecuting attorney for
that county, chargmg the plaintiff in error with having com-
mitted the crime of burglary on the fifteenth of March, 1904.
Upon being arraigned upon such information he pleaded guilty
and was, on ‘the day mentioned, sentenced under the inde-
terminate sentence act of the State to be confined in the state
prison’ at Jackson at hard labor for a period not less than
one year and not more than two years. Public acts of Michi-
gan, May 21, 1903, No. 136, p. 168. His term of imprisonment,
counting the maximum -period for which he was sentenced,
ended, as he asserts, on March 17, 1906, even thhout any de-
duction for good behavior.

In his petition for. the: writ plaintiff i in error stated that bv
the record kept and retained by the warden of the Michigan '
state prison at Jackson it appeared, as plaintiff in error was
advised, that he had been twice before convicted of felony,
and that he had served four years in Kingston, Canada, and
four years in Jackson, Michigan, on account thereof, and that
_he was a resident of Canada and had never resided in the-
. State of Michigan or.in the United States. .

He made application at the end. of the minimum term 0F -
his sentence to the. advisory board, provided for by § 4 of the
above act, for his discharge on. parole, but he was notified that -
his a.pphcatxon could not be heard or consxdered for the reason'
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that it appeared that he had been twice before convicted ofa
felony, and the'act provides that no person who has been twice -
previously convicted of a felony shall be eligible to parole.

After the expiration of the maximum term named in the
sentence, being still detained in prison under the claim that
the law provided a ‘maximum term of imprisonment of five
xyears in such a case as his, which term had not elapsed, the-
plaintiff in-error applied to the Supreme Court of Michigan for
a writ of habeas corpus to. obtain his discharge, and upon the
denial of the application brdught,thé case here.

Mr. John B. Chaddock and Mr. George E. Nichols for plam- ]
tiff in error: B
" By the very language of the constxtutlonal amendment and
the resolution which preceded, it is evident that.the legislature
and the people must have intended to obtain power, through
this amendment, to pass indeterminate sentznce laws, as such
laws are generally understood and accepted. The power of
‘the legislature, therefore, was limited to the passage of such .
‘an indeterminate sentence law as -was- contemplated by the
framers of the amendment.
It follows that any statute enacted under this.constitutional
_ amendment; which permits the imposition of any punishment,
_other than an indeterminate sentence, as contemplated thereby,
'1s in-violation of. the constltutlonal amendment, and if ‘it vio-
. lates the provisions, or any of them, of the Federal Constitu-
tion; the acts are void, and all sentences pronounced under
them are mvahd and the,party restrained of his liberty thereby -
is entitled to His discharge, especially as in this case, if he has
served his minimum sentence. . -
Both acts referred to not only- authorize theé impdsition of
.a sentence, which.in no sense of the word can be classed as.
indeterminate, but the machinery of the law for carrying the
' sentenct into efféct violates the state, as- well ag the Federal,

Constntutlon and -deprives the citizén of his hberty without -
due process of law
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While the indeterminate sentence act says in terms that it
shall apply to every sentence thereafter imposed, with only
the two exceptions of persons sentenced for life, and children
"under fifteen years of age, yet it later provxdes that no. prisoner
who has been twige previously convicted of a felony shall be
eligible to parole under the provisions of the act. See act 136,
Public acts 1903, §§1, 4. Thus although plaintiff in error
was sentenced as the lew required' under act 136, yet he can-
_not, if the charge against him be true, have any. of its benefits

" or advartages.. '

If it is due process of law for the executlve to determine and
fix the perlod for which a person convxcted of ‘crime shall re-
main in pnson upon the conduct of the prisoner while in prison, - g

- and if such process meets the requirements of the punishment -
authonzed by the constitutional amendment, -providing for
an indeterminate sentence, in one case; it docs in all cases. Thef
‘opportunity to earn release by good conduct is an essentm.l
* feature of the indeterminate sentence amendment to the con- -
stitution. The power to'limit and abridge this opportunity in- -
either’ case implies the right to. deny it.entirely. To wnthhold.'

“in one case what has been granted as right in other and. sumla.r
-cases, is unjust and a gnevms dnscrum,natlon contrary to
§1 of the: Fourteenth Amendment. ‘If all persons must, be
sentenced under the - law, then it should apply equally to all.
See, Easton v. State, 158 Arkansas, 481 _ ,

- The act of 1903 (act 136 of Public acts.of 1903), under whxch
plamtlff in- error was-sentenced, havmg been_repealed by. the
act of 1905 (§ 17, act 184, Public acts of 1905), thie only color .

" of right which the warden now has to hold: ‘the plamtlff in error .

+is undef- the: .act of 1905, and the- latter act’ bemg exr post facto
48 to him, his deterition is unla.wful as in violation of the Con- -
stitution of the United States The new act undoubtedly alters
the situation of the - prisoner to his detriment and so brings
the case within the authorities. ' Ex parte Medley, 134 U. S~
:-164; Tn the Matter of -Canfield, 98 Michigan, 644;. Murphy v..
Com 52 N E: Rep '505; In re Murphy,” .87 Fed. Rep. 549;
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Cnng V. State 107 U..S. 221 Staw v. Tyree, 77 Pac Rep.
290 :

Mr. John E. Bird, Attorney Genersl of the State of Michigan,
and Mr. Henry E. Chase, for defendant in error. .

Mg. JusTicE PECKHAM, after making the foregoing statement,
delivered the opinion of the court.

An act providing for an indeterminate sentence was first .
passed in Michigan on July 1, 1889, No. 228, p. 337, and was
declared unconstitutional by the Supreme Court of ‘that State.
People v. Cummings, 88 Michigan, 249. A constitutional
-amendment was subsequently adopted (1901), which.authorized -
the legislature to provide for an indeterminate sentence law,
as punishment for crime, on conviction thereof. Art. 4, § 47,
.constitution” of Michigan, as amended. See Laws of 1903, .

" p. 452. Under the authority of this amendment the leglslature,’
in 1903, passed act No. 136 of ‘the public acts of that year.
This act was held to be valid. . In re Campbell, 138 Michigan,

- 597; In re Duff, 141 chhxgan 623. Anactofa character very
sxmllar has been held to violate no provision of the Federal
Constitution. . Dreyer v. Illinots, 187 U. S. 71. While the act in
question here was in force the crime of plaintiff in error was
committed, and on the seventeenth of March, 1904, lie was
sentenced as already stated. The sentence fixed the maximum
as well as.the minimum term of imprisonment, but the fixing
of & ‘maximum term in the sentence has been held to be void, -
as not intended or authorized by the law of 1903, in any case
where the statute providing for the punishment of a’crime it-
self fixes the maximum term of imprisonment at a certain
number of years. In re Campbell; In re Duff, supra.

In this case, where the maximum term for burglary is fixed
by the statute at; five years, the sentence ﬁxmg that term at
_two years was simply void, and the maximum term of imprison-
ment fixed by the statute takes the place of theé maximum term
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fixed in the sentence. In're Campbell; In re Duff, supra.- Un-
der this construction the terih of imprisonment of the plain-
" tiff in error has not yet expired.

He cannot, however, avail himself of the provisions of the
statute in relation to applying for and obtaining his discharge

on parole, -after the expiration of the minimum term of the .

“sentence, because he has been convicted of two previous
felonies.

On June 7, 1905, Public acts of Mnchlgan No 184, p. 268,
the, leglslature passed another act on the same subject and re-
pealed' the act of 1903. . The plaintiff in error contends that
the provisions of the act of 1905 are more unfavorable to him.
than thoseof the act of 1903, and that it is invalid as to him.
because it is an ez post facto law, and, -as the act of 1903 has
been repealed, there is no act in force by which he can be
furthér imprisoned.

Without stopping to inquire whether the act of 1905 would
be in his case an ex post facto law, it may be stated that the
Supreme Court of Michigan has held that the act of 1903 is
not repealed as to those who; were sentenced under it, and that
as to them it is in full force, and- the statute of 1905 has no ap-
plication. - In re Manaca, 146 Michigan, 697. In such a case’
‘as this we follow that construction of the constitution and laws
of the State which has been given them by the highest court

“thereof. There is, therefore, no force in the contention made
* on the part of the plaintiff in error that the act of 1905 _applies
in his case and is ez post facto. ,

It is also urged that-the result of the holding of the state
court is that plaintiff in error is imprisoned under the indeter-
minate sentence act of 1903 for the maximum period (five-
years) provided by the general statute for the crime of which
he has been convicted, without any discretion oh the part of

.the court -as to the term of -his sentence, while he is also re-
fused the right to apply under the act for a discharge upon.
his parole after the expiration of the minimum term of the
sentence, because, it is alleged, that as to him there can be no
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minimum sentence, a8 he has been twice before convicted of a -
felony, although he has had no opportunity of being heard as
to that allegation,. He now urges that he is imprisoned in -
_violation of the Sixth and Kighth and the Fourteenth Amend- .
ments of the Federal Constitution.

The claim rests upon an entir¢ misapprehension of the rights
of the plaintiff in error under these Amendments. The- Sixth
and Eighth Amendments do not limit the powers of the States,
as has many times been decided. Spies v. Iilkinors, 123 U. S.
131; Eilenbecker v. District Court &c., 134 U. 8. 31; Brown v.
New Jersey, 175 U. S. 172—174 Maxwellv Dow, 176 U. 8. 581,
586.. The' plaintiff in error says that under the Fourteenth
Amendment he is imprisoned without due: process of law and.
‘is denied the equal protection of the laws. The last-named
Amendment was not intended to, and does niot, limit the powers .
of a State in dealing with crime commltted w1thm its own
borders or with the punishment thereof, although no State can
deprive particular. persons or classes of persons of equal and
'lmpartnal justice under the law. In re Kemmler, 136 U. 8.
436, 448; Caldwell v. Texas, 137 U. S. 692. The act in questnon‘
provxdes for the grantmg of a favor to persons convicted .of
_crime who are confined in a state prison. People v. Cook, 147
Michigan, 127—132 It gives to a criminal so confined, sub- -
sequent to the expiration of the minimum term of . imprison- .
ment stated in the sentence, the privilege to make apphcatlon
for parole to the warden or supermtendent of the prison where )
he is confined, and the, warden is directed to send such appli-

. cation to the governor. Upon its- receipt the governor may
-order such investigation by the advisory board in the matter
of pardons as he may deem advisable and necessary, but the
authority to grant paroles, under such rules and regulations
88 thie governor may .adopt, is conferred by the statute ex-
clusively upon that officer. He is not bound to grant a parole
in any case, and § 4 prov1des “that no iprisoner who has been
twice previously convicted-of a felony shall be eligible to parole
~under the provisions of this act.’” As the State is thus provid-
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ing for the granting of a favor to a convicted criminal confined
within one of its prisons, it may (unless under extraordinary
_circumstances) attach such conditions to the application for,
or to the granting of, the favor as it may deem proper, or it may
in'its discretion exclude such classes of persons from partici- -
pation in the favor as may to it seem fit. If the State choose’
to grant this privilege to make application to the governor for
a discharge upon parole in the case of one class of criminals and -
deny it to others, such, for instance, as those who have been .
twice convicted of a felony, it is a question of state policy ex-
clusively for the State to decide, as is also the procedure to
ascertain the fact, a8 well as the kind or amount of evidence
upon which to base its determination. It is not bound to give
the convict a heanng upon the question of prior conviction,
and a failure to give it violates mo:provision of the Federal
Constitution. ‘The application for parole is, in-any event, ad-
dressed- exclusively to. the discretion of the governor. Even
after the convict is at large by virtue of the parole granted, he
is still deemed to be serving out the seritence imposed upon
‘him, and he remains techmcally in the legal custody and under
the control of the governor, “subject at any time to be taken
.back within the inclosure of the prison from which he was per- .
mitted to go at large, for any reason that shall be satisfactory
to. the governor, and at his sole discretion; and full power to
retake and return any such paroled convict to the prison from -
which he was permitted to go at large is"hereby expressly con-
ferred upon the governor.” Section 5, act of 1903, dupra. -
We find nothing in the record thch shows any violation
of the Federal Constitution, and the judgment of the Supreme’
Court of Michigan must, therefore, be .
. Affirmed.
M&. JusTicE HARLAN dissents. -



